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Overview:

The theory behind Bacon’s Law, or six-degrees of Kevin Bacon, rests on the
theory that all human beings are six or fewer social connections away from each other.
In the span of a legal career, there are undoubtedly times when this theory proves true
for lawyers who are confronted with conflicts of interest. How does a lawyer detect the
conflict? How does a lawyer navigate the conflict? Is the conflict waivable? Is the
conflict imputed to the lawyer’s law firm? All of these questions require a review and
understanding of the Kansas Rules of Professional Conduct related to conflicts. Reading
the rules separately and together will help you navigate and identify the degrees of the
conflict.

Kansas Rule of Professional Conduct 1.7 —
KRPC 1.7 (conflict of interest: current clients) (2023 Kan. S. Ct. R. at 342)
(a) As provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:
(1) the representation of one client will be directly adverse to another
client;
(2) there is a substantial risk that the representation of one or more clients
will be materially limited by the lawyer’s responsibilities to another client,
a former client or a third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under

paragraph (a), a lawyer may represent a client if:



(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same
litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

Frequently asked questions:

1. How do I determine if I can resolve a conflict? Comment [2] Resolution of a
conflict of interest problem under this Rule requires the lawyer to:

1) clearly identify the client or clients;

2) determine whether a conflict of interest exists;

3) decide whether the representation may be undertaken despite the existence of
a conflict, i.e., whether the conflict is consentable; and

4) if so, consult with the clients affected under paragraph (a) and obtain their
informed consent, confirmed in writing. The clients affected under paragraph (a)
include both of the clients referred to in paragraph (a)(1) and the one or more
clients whose representation might be materially limited under paragraph (a)(2).

2. What are some examples of “directly adverse” conflicts?
Comments [6] and [7]

e When a lawyer acts as an advocate for their client in one matter
against a person the lawyer represents in some other matter, even
when the matters are wholly unrelated.

e When a lawyer represents a seller and a buyer in a transaction, or a
victim and a defendant.

3. May a criminal defense attorney represent co-defendants or a defendant and
a victim? If the conflict is waived, they may, but it's probably not a good idea.
Comment [8]. “The client as to whom the representation is directly adverse is likely to

feel betrayed, and the resulting damage to the client-lawyer relationship is likely to



impair the lawyer’s ability to represent the client effectively. In addition, the client on
whose behalf the adverse representation is undertaken reasonably may fear that the
lawyer will pursue that client’s case less effectively out of deference to the other client.”
4. When is a lawyer “materially limited” in representation? Comment [8] While
no direct adverseness exists, a conflict may exist if there is a “significant risk that a
lawyer’s ability to consider, recommend or carry out an appropriate course of action for
the client will be materially limited as a result of the lawyer’s other responsibilities or

interests.”

Kansas Rule of Professional Conduct 1.8 —
KRPC 1.8 (conflict of interest: current clients: specific rules) (2023 Kan. S. Ct. R. at
350)
(a) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverse to
a client unless:
(1) the transaction and terms on which the lawyer acquires the interest are
fair and reasonable to the client and are fully disclosed and transmitted in
writing to the client in a manner which can be reasonably understood by
the client; and
(2) the client is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independentlegal
counsel on the transaction; and
(3) the client gives informed consent, in a writing signed by the client, to
the essential terms of the transaction and the lawyer’s role in the
transaction, including whether the lawyer is representing the client inthe
transaction.
(b) A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client gives informed consent, except as

permitted or required by these Rules.



(c) A lawyer shall not solicit any substantial gift from a client, including a
testamentary gift, or prepare on behalf of a client an instrument giving the
lawyer or a person related to the lawyer any substantial gift unless the lawyer or
other recipient of the gift is related to the client. For purposes of this paragraph,
related persons include a spouse, child, grandchild, parent, grandparent or other
relative or individual with whom the lawyer or the client maintains a close,
familial relationship.
(d) Prior to the conclusion of representation of a client, a lawyer shall not make
or negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the
representation.
(e) A lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation, except that:
(1) alawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the matter; and
(2) a lawyer representing an indigent client may pay court costs and
expenses of litigation on behalf of the client.
(f) A lawyer shall not accept compensation for representing a client from one
other than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and
(3) information relating to representation of a client is protected as
required by Rule 1.6.
(g) A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients, or in a criminal
case an aggregated agreement as to guilty or nolo contendere pleas, unless each

client gives informed consent, in a writing signed by the client. The lawyer’s



disclosure shall include the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.
(h) A lawyer shall not:
(1) make an agreement prospectively limiting the lawyer’s liability to a
client for malpractice unless the client is independently represented in
making the agreement; or
(2) settle a claim or potential claim for such liability with an unrepresented
client or former client unless that person is advised in writing of the
desirability of seeking and is given a reasonable opportunity to seek the
advice of independent legal counsel in connection therewith.
(i) A lawyer shall not acquire a proprietary interest in the cause of action or
subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:
(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses;
and
(2) contract with a client for a reasonable contingent fee in a civil case.
(j) A lawyer related to another lawyer as parent, child, sibling or spouse shall not
represent a client in a representation directly adverse to a person who the lawyer
knows is represented by the other lawyer except upon consent by the client after
consultation regarding the relationship.
(k) A lawyer shall not have sexual relations with a client unless a consensual
sexual relationship existed between them when the client lawyerrelationship
commenced.
(I) While lawyers are associated in a firm, a prohibition in the foregoing
paragraphs (a) through (i) that applies to any one of them shall apply to
all of them.

Frequently asked questions:

1. May a lawyer pay court costs for a client? Yes. Comment [10] Lawyers may

not subsidize lawsuits or administrative proceedings brought on behalf of their clients,



including making or guaranteeing loans to their clients for living expenses, because to
do so would encourage clients to pursue lawsuits that might not otherwise be brought
and because such assistance gives lawyers too great a financial stake in the litigation.
These dangers do not warrant a prohibition on a lawyer lending a client court costs and
litigation expenses, including the expenses of medical examination and the costs of
obtaining and presenting evidence, because these advances are virtually
indistinguishable from contingent fees and help ensure access to the courts. Similarly,
an exception allowing lawyers representing indigent clients to pay court costs and
litigation expenses regardless of whether these funds will be repaid is warranted.

2. May a lawyer accept compensation from someone other than the client? No,
unless specific conditions are met as outlined in 1.8(f). The reasoning is explained in
comment [11]: Lawyers are frequently asked to represent a client under circumstances
in which a third person will compensate the lawyer, in whole or in part. The third
person might be a relative or friend, an indemnitor (such as a liability insurance
company), or a co-client (such as a corporation sued along with one or more
employees). Because third-party payers frequently have interests that differ from those
of the client, including interests in minimizing the amount spent on the representation
and in learning how the representation is progressing, lawyers are prohibited from
accepting or continuing such representations unless the lawyer determines that there
will be no interference with the lawyer’s independent professional judgment and there
is informed consent from the client. See also Rule 5.4(c) (prohibiting interference with a
lawyer’s professional judgment by one who recommends, employs, or pays the lawyer
to render legal services for another).

3. May a lawyer represent a family member in litigation? Yes, there is no
express prohibition against this. However, a lawyer should deeply consider whether the

relationship creates a personal conflict as outlined in KRPC 1.7(a)(2).



Kansas Rule of Professional Conduct 1.9--
KRPC 1.9 (Duties to former clients) (2023 Kan. S. Ct. R. at 358)
(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter
in which that person’s interests are materially adverse to the interests of the
former client unless the former client gives informed consent, confirmed in
writing.
(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly was
associated had previously represented a client
(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by
Rules 1.6 and 1.9(c) that is material to the matter;
Unless the former client gives informed consent, confirmed in writing.
(c) A lawyer who has formerly represented a client in a matter or whose present
or former firm has formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of
the former client except as these Rules would permit or require with
respect to a client or when the information has become generally known;
or
(2) reveal information relating to the representation except as these Rules
would permit or require with respect to a client.

Frequently asked gquestions:

1. What does “substantially related” mean? Comment [3] states, “if the matters
involve the same transaction or legal dispute or if there otherwise is a substantial risk
that confidential factual information as would normally have been obtained in the prior
representation would materially advance the client’s position in the subsequent

matter.”



Kansas Rule of Professional Conduct 1.10--

KRPC 1.10 (imputation of conflicts of interest: general rule) (2023 Kan. S. Ct. R. at

361)

(a) While lawyers are associates in a firm, none of them shall knowingly
represent a client when any one of them practicing alone would be prohibited
from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal
interest of the prohibited lawyer and does not present a significant risk of
materially limiting the representation of the client by the remaining lawyers in
the firm.
(b) When a lawyer has terminated an association with a firm is not prohibited
from thereafter representing a person with interests materially adverse to those
of a client represented by the formerly associated lawyer and not currently
represented by the firm, unless:
(1) The matter is the same or substantially related to that in which the
formerly associated lawyer represented the client; and
(2) Any lawyer remaining in the firm has information protected by Rules
1.6 and 1.9(c) that is material to the matter.
(c) A disqualification prescribed by this Rule may be waived by the affected
client under the conditions stated in Rule 1.7.
(d) The disqualification of lawyers associated in a firm with former or current

government lawyers is governed by Rule 1.11.

Frequently asked questions

1. What is a firm? Firm is defined in Comment [1] to KRPC 1.10 and in KRPC

1.0(d) as: denotes a layer or lawyers in a law partnership, professional corporation, sole

proprietorship, or other association authorized to practice law; or lawyers employed in

a legal services organization or the legal department of a corporation or other

organization.

a. In In re Habeas Corpus Petition of Hoang, 245 ka. 560, 566, 781 P.2d 731

(1989), the Kansas Supreme Court concluded a public defender’s office is a



legal services organization, thus a “firm” for purposes of the rules of

professional conduct.

2. Can you utilize screening devices to prevent disqualification? No, the Kanas

Supreme Court has expressly rejected the use of screening devices within firms to

prevent disqualification under this rule. See Lansing-Delaware Water Dist. v. Oak Lane

Park, Inc., 248 Kan. 563, 808 P.2d 1369 (1991).

3. Does the imputation extend to non-lawyer staff? Yes, [w]hen KRPC 1.10 and

5.35.3 are read in conjunction with each other, it is apparent that the rules applicable to

lawyers are also applicable to nonlawyers employed in a private firm.” Zimmerman v.

Mahaska Bottling Co., 270 Kan. 810, 817, 19 P.3d 784, 790 (2001).

Kansas Rule of Professional Conduct 1.11 —

KRPC 1.11 (successive government and private employment) (2023 Kan. S. Ct. R. at

362)

(a) Except as law may otherwise expressly permit, a lawyer shall not represent a
private client in connection with a matter in which the lawyer participated
personally and substantially as a public officer or employee, unless the
appropriate government agency consents after consultation. No lawyer in a firm
with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:
(1) the disqualified lawyer is screened from any participation in the matter
and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the appropriate governmentagency
to enable it to ascertain compliance with the provisions of this Rule.
(b) Except as law may otherwise expressly permit, a lawyer having information
that the lawyer knows is confidential government information about a person
acquired when the lawyer was a public officer or employee, may not represent a
private client whose interests are adverse to that person in a matter in which the

information could be used to the material disadvantage of that person. A firm



with which that lawyer is associated may undertake or continue representation
in the matter only if the disqualified lawyer is screened from any participation in
the matter and is apportioned no part of the fee therefrom.
(c) Except as law may otherwise expressly permit, a lawyer serving as a public
officer or employee shall not:
(1) participate in a matter in which the lawyer participated personally and
substantially while in private practice or nongovernmental employment,
unless under applicable law no one is, or by lawful delegation may be,
authorized to act in the lawyer’s stead in the matter; or
(2) negotiate for private employment with any person who is involved as
a party or as attorney for a party in a matter in which the lawyer is
participating personally and substantially, except that a lawyer serving as
a law clerk to a judge, other adjudicative officer or arbitrator may
negotiate for private employment as permitted by Rule 1.12(b) and subject
to the conditions stated in Rule 1.12(b).
(d) As used in this Rule, the term “matter” includes:
(1) any judicial or other proceeding, application, request for a ruling or
other determination, contract, claim, controversy, investigation, charge,
accusation, arrest or other particular matter involving a specific party or
parties; and
(2) any other matter covered by the conflict of interest rules of the
appropriate government agency.
(e) As used in this Rule, the term “confidential government information” means
information which has been obtained under governmental authority and which,
at the time this Rule is applied, the government is prohibited by law from
disclosing to the public or has a legal privilege not to disclose, and which is not

otherwise available to the public.



Kansas Rule of Professional Conduct 1.12-
KRPC 1.12 (former judge, arbitrator, mediator or other third party neutral) (2023 Kan.

S. Ct. R. at 365)
(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and
substantially as a judge or other adjudicative officer or law clerk to such a person
or as an arbitrator, mediator or other third-party neutral, unless all parties to the
proceeding give informed consent confirmed in writing.
(b) A lawyer shall not negotiate for employment with any person who is
involved as a party or as attorney for a party in a matter in which the lawyer is
participating personally and substantially as a judge or other adjudicative officer
or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a
law clerk to a judge or other adjudicative officer may negotiate for employment
with a party or attorney involved in a matter in which the clerk is participating
personally and substantially, but only after the lawyer has notified the judge or
other adjudicative officer.
(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which
that lawyer is associated may knowingly undertake or continue representationin
the matter unless:
(1) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the parties and any appropriate
tribunal to enable them to ascertain compliance with the provisions of this
rule.
(d) An arbitrator selected as a partisan of a party in a multi-member arbitration
panel is not prohibited from subsequently representing that party.

Frequently Asked Questions

1. What if an attorney presided as the Judge for a hearing that did not affect the
merits of the case? Comment [1]: This Rule generally parallels Rule 1.11. The term

“personally and substantially” signifies that a judge who was a member of a multi-



member court, and thereafter left judicial office to practice law, is not prohibited from
representing a client in a matter pending in the court, but in which the former judge did
not participate. So also, the fact that a former judge exercised administrative
responsibility in a court does not prevent the former judge from acting as a lawyer in a
matter where the judge had previously exercised remote or incidental administrative
responsibility that did not affect the merits. Compare the Comment to Rule 1.11. The
term “adjudicative officer” includes such officials as judges pro tempore, referees,
special masters, hearing officers and other parajudicial officers, and lawyers serving as

part-time judges.

Kansas Rule of Professional Conduct 1.18-

KRPC 1.18 (duties to prospective client) (2023 Kan. S. Ct. R. at 383)
(a) A person who consults with a lawyer about the possibility of forming a client-
lawyer relationship with respect to a matter is a prospective client.
(b) Even when no client-lawyer relationship ensues, a lawyer who has learned
information from a prospective client shall not use or reveal that information,
except as Rule 1.9 would permit with respect to information of a former client.
(c) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in such a matter, except as
provided in paragraph (d).
(d) When the lawyer has received disqualifying information as defined in

paragraph (c), representation is permissible if:



(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:
(2) the lawyer who received the information took reasonable measures to
avoid exposure to more disqualifying information than was reasonably
necessary to determine whether to represent the prospective client; and
(i) the disqualified lawyer is timely screened from any participation
in the matter and is apportioned no part of the fee therefrom; and
(ii) written notice is promptly given to the prospective client.

Frequently Asked Questions

1. When is a person considered a prospective client? Comment [2]: A person becomes
a prospective client when they consult with an attorney about forming a client-lawyer
relationship with respect to a specific matter. However, a person who communicates
with a lawyer specifically for the purpose of disqualifying the lawyer is not considered

a prospective client.



