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Overview of Section 1983 Litigation 

I. Origins of 42 U.S.C. § 1983. 

 Section 1983 was enacted to interpose the federal government between the states 

and the people as a guarantor of the people’s federal rights. 

 

 Prior to 1978, municipalities were not considered “persons” subject to suit under 

§1983. 

 

 In Monell v. New York Dept. of Social Services, 436 U.S. 658 (1978), the 

Supreme Court overruled its previous cases and held that municipalities are 

“persons” subject to suit under § 1983. 

 

 Monell imposes a limitation on municipality liability – no respondeat superior. 

 

 A municipality can only be liable under § 1983 when its policy or custom causes 

a constitutional violation. 

 

II. Distinction between individual capacity suits and official capacity suits. 

 

 Municipalities cannot invoke the qualified immunity defense.  Owen v. City of 

Independence, 445 U.S. 622 (1980). 

 

 Municipalities cannot be sued for punitive damages.  City of Newport v. Fact 

Concerts, 453 U.S. 247 (1981). 

 

 States are not “persons” subject to suit under §1983.  Will v. Michigan Dept. of 

Police, 491 U.S. 58 (1989). 

 

 Individual defendants may take an interlocutory appeal from law-based denials of 

qualified immunity.  Johnson v. Jones, 515 U.S. 305 (1995); municipalities may 

not take an interlocutory appeal unless their appeal is “inextricably intertwined” 

with the individual defendants’ appeal.  Swint v. Chambers Com’n, 514 U.S. 35 

(1995). 

 

 City of Los Angeles v. Heller, 475 U.S. 796 (1986), holds that municipality 

liability cannot exist if no underlying constitutional violation occurred; but see 

Fagan v. City of Vineland, 22 F. 3d 1296 (3
rd

 Cir. 1994). 

 

 Bivens actions – suits against defendants who act under color of federal law. 
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III. Qualified Immunity. 

 

A. Generally. 

 

 Affirmative Defense. 

 Limited Interlocutory Appeal. 

 Applies to All Civil Rights Cases. 

 

B. Clearly Established Law – Right must be clearly established. 

 

 Categories - Equal Protection; Excessive Force; Probable Cause; 

Employment; Persons in Custody; Tax Protesters; First Amendment 

Rights; Child Custody Issues; Miscellaneous. 

 

 “Clearly Established Law in Qualified Immunity Analysis for Civil Rights 

Actions in the Tenth Circuit”, 35 Washburn Law Journal 79 (1995). 

 

C. K.S.A. 75-6108 – Upon timely request by employee, government entity provides 

counsel or pays reasonable attorney fees of employee. 

 

IV. Methods of Establishing Monell Liability. 

 

A. Policies formally adopted by governmental bodies. 

 

 The clearest example of governmental liability under § 1983 is a situation 

in which a municipality’s governing body adopts and promulgates a policy 

statement, ordinance, resolution or decision that deprives individuals of 

their constitutional rights.  For example, Monell  falls into this category.   

In Monell, the municipal government officially adopted a policy requiring 

pregnant employees to take unpaid maternity leaves before medically 

necessary.  The individual defendants were sued solely in their official 

capacities. 

 

 Constitutional violations with state of mind requirements. 

Mason v. Village of El Portal, 240 F.3d 1337 (11
th

 Cir. 2001). 

Felton v. Bd. Of Comm’rs, 5 F.3d 198 (7
th

 Cir. 1993). 
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B. Custom or Practice. 

 

 Municipal liability may also be established if the plaintiff is able to 

demonstrate that the conduct which caused the constitutional deprivation 

was the result an entity’s custom or practice. 

Congress included customs and usages [in § 1983] because of the 

persistent and widespread discriminatory practices of state 

officials… Although not authorized by written law, such practices 

of state officials could well be so permanent and well-settled as to 

constitute a “custom or usage” with the force of law. 

Monell, 436 U.S. at 691, quoting Adickes v. S.H. Kress & Co. , 398 U.S. 

167-68 (1970).  See also Bryan County v. Brown, 520 U.S. 397 (1997) 

(“an act performed pursuant to a ‘custom’ that has not been formally 

approved by an appropriate decision maker may fairly subject a 

municipality to liability on the theory that the relevant practice is so 

widespread as to have the force of law”). 

   A plaintiff alleging municipal liability based on a custom must prove the  

   following elements: 

 The existence of a continuing widespread, persistent pattern of 

unconstitutional misconduct by the governmental entity’s employees; 

 

 Deliberate indifference to or tacit authorization of such conduct by the 

entity’s policymaking officials after actual or constructive notice to the 

official of that misconduct; 

 

 That the custom was the moving force behind the constitutional 

deprivation suffered by plaintiff. 

 

Gates v. Unified School District No. 449 of Leavenworth County, Kansas, 

996 F.2d 1035, 1041 (10
th

 Cir. 1993). 

 

 Thelma D. v. Board of Education of City of St. Louis, 934 F.2d 929 (8
th

 

Cir. 1991) (five prior incidents of unconstitutional misconduct by teacher 

over a sixteen year period insufficient to establish a custom). 

   Bordanaro v. City of Everett, 871 F.2d 1151 (1
st
 Cir. 1989). 
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C. Attribution of the acts of high ranking officials to the municipality. 

 

 Municipal governments are artificial entities and can act only through 

natural persons.  More difficult issues of local government liability arise in 

cases where the local government itself has not acted, but some of its high 

ranking officials have.  Monrell asserts that official policy or custom may 

be “made by … lawmakers or by those whose edicts or acts may fairly be 

said to represent official policy.”  In a trilogy of cases, Pembaur v. City of 

Cincinnati, 475 U.S. 469 (1986), City of St. Louis v. Praprotnik, 485 U.S. 

112 (1988), and Jett v. Dallas Independent School District, 491 U.S. 701 

(1989), the Supreme Court set down principles to guide this determination. 

 

 Municipal liability can be imposed for a single decision of a final 

policymaker.  Pembaur, 475 U.S. at 480. 

 

 Identification of final policymakers is a question of state law, not federal 

law.  Praprotnik, 485 U.S. at 124. 

 

 Identification of policymakers is a question of law for the court, not the 

jury.  Jett, 491 U.S. at 724. 

 

 Distinction between final decision makers and final policymakers.  Jantz 

v. Muci, 976 F.2d 623 (10
th

 Cir. 1992). 

 

 McMillian v. Monroe County, 520 U.S. 781 (1987), addresses the issue of 

whether an Alabama sheriff was the county’s final policymaker in the area 

of law enforcement.  After analyzing Alabama law, the court held that an 

Alabama sheriff is a policymaker for the state, not the county, when 

making law enforcement decisions.  

 

 An official may be a final policymaker for some aspects of the 

municipality’s business but not others. 

 

Baez v. Hennessy, 853 F.2d 73 (2
nd

 Cir. 1988) 

Carter v. City of Philadelphia, 181 F.3d 339 (3
rd

 Cir. 1999) 

Weiner v. SanDiego County, 210 F.3d 1025 (9
th

 Cir. 2000) 

 Bryan County v. Brown, 520 U.S. 397 (1997), holds that a single hiring 

decision by a county policymaker can trigger municipal liability where the 

hiring decision was made with deliberate indifference to the rights of 

citizens. 



5 
 

 

 “Only where adequate scrutiny of an applicant’s background would lead a 

reasonable policymaker to conclude that the plainly obvious consequence 

of the decision to hire the applicant would be the deprivation of a third 

party’s federally protected right can the official’s failure to adequately 

scrutinize the applicant’s background constitute ‘deliberate 

indifference.’” 

 

D. Failure to train. 

 

 “The inadequacy of police training may serve as the basis of 1983 

Liability only where the failure to train amounts to deliberate indifference 

to the rights of persons with whom the police come into contact.”  City of 

Canton v. Harris, 489 U.S. 378 (1989). 

 

 Difference between Eight Amendment “deliberate indifference” and 

failure to train “deliberate indifference.” 

 

 Requirements for municipal liability for failure to train.  First, they must 

know “to a moral certainty” that his or her employees will confront a 

particular situation.  Second, “the situation either presents the employee 

with a difficult choice of the sort that training or supervision will make 

less difficult or. . . wrong choice by the employee frequently causes 

constitutional deprivations.  Walker v. City of New York, 974 F.2d 293 (2
nd

 

Cir. 1992). 

 

 Olsen v. Layton Hills Mall, 312 F.2d 1304 (10
th

 Cir. 2002). 


