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Today settlements are far more prevalent than trials.2  At one time 
mediation and settlement through negotiation was intended as an 
alternative dispute resolution process.  No longer an “alternative”, it is 
now the primary and overwhelming dispute resolution process.  Roughly 
98% of cases filed settle prior to trial. Counsel must attend to this fact 
and its implications to maintain high standards of advocacy.  Today, 
mediation is as close as most  clients get to their “day in court,” the 
opportunity to be heard and to tell their side of the story. This article will 
help you prepare and represent your client and case as an effective 
advocate. 

Mediation is a  
• private and confidential 
• voluntary settlement process  
• where the parties’ negotiations are facilitated by an impartial 

third party trained in negotiation and facilitation techniques.   
• It is a non-binding procedure.  The parties must agree to the 

terms of any settlement, and no agreement can be imposed 
on the parties.  

• However, any agreement reached in mediation is legally 
enforceable.  

• The mediator works with the parties to fashion their own 
solution and at all times the parties remain in control of 
process and the outcome.   

• Parties are free to end their participation at any time they 
feel the process is not serving their interests (unless court 
ordered.)  Nevertheless, a good measure of patience, 
persistence and tenacity are necessary to get the most out of 
mediation. 

  
                                       
1 Patrick Nichols (Washburn Law ’77) is a partner in Associates in Dispute Resolution LLC where he 
mediates civil family and probate litigation as well as business and organizational conflict.  He is Past 
President and Legislative VP of KSAJ, a distinguished fellow of the International Academy of Mediators, 
and an adjunct professor at Washburn Law.  He is AV rated by Martindale Hubble and has been listed as a 
Kansas/Missouri Super Lawyer in Mediation since 2005 
2Marc Galanter, The Vanishing Trial:  An Examination of Trials and Related Matters in Federal and State 
Courts, Journal of Empirical Legal Studies, V. 1, Issue 3, 459-570,.  It should be noted that these statistics 
are difficult to compile due to the variance in state by state record keeping.  In federal court in 2002 
1.7 percent of cases terminated at trial 



Mediation is informal flexible and can be custom-tailored to the 
particular case.  For instance, depending on the nature of the conflict 
and the stage of the dispute at which the session is convened, the parties 
may at some point meet face to face in a joint session to discuss the 
issues and exchange information that will assist them in reaching a 
solution. The mediator helps the parties define the issues and identify 
their underlying goals, interests and objectives. Typically the process 
leads to the development of options for resolution, including offers, 
counter-offers and even the development of creative options that could 
not have been foreseen before coming to the mediation.  The mediator 
ensures that the discussions remain focused and productive.  
  

Mediation is confidential. This is important as it allows parties to 
be more open and frank in their discussions. With rare exceptions, 
information disclosed at mediation, including any proposals or offers for 
settlement, cannot be used in any later legal proceedings. 
  

Mediation is NOT Arbitration.  In arbitration the parties sacrifice 
control for authority, flexibility for a court like process, voluntary 
resolution for externally imposed outcomes, complete confidentiality of 
both process and result (arbitration may not be a confidential result) and 
the reduced costs and promptness for the more elaborate time 
consuming trial like atmosphere of the arbitration room. In almost all 
cases, arbitration is more expensive than mediation because the time 
necessary to properly prepare and present a case in a formal hearing 
process. 
  
Why Mediation is Usually but Not Always the Best Choice 
  

Any dispute that is a candidate for settlement is a candidate for 
mediation. Sometimes interpreting the law or establishing a precedent 
through a public trail is very important to the resolution of the dispute. 
On occasion, the parties are so polarized in their positions that they are 
unwilling or unable to negotiate effectively.  In these situations, a process 
that utilizes a third-party decision maker may be a better option.  
Mediation works when there is a willingness to negotiate and the desire 
to reach a resolution is stronger than the need to be vindicated.  
Mediation can be the best option when parties:  

• are concerned about preserving an ongoing relationship 
• want to minimize cost both in terms of both money and time  
• want to ensure confidentiality 
• prefer to reach an agreement based on the satisfaction or 

protection of their underlying interests rather than one 
grounded purely on the legal merits.  

  
A “Successful” Mediation Can Take Different Forms 



  
The vast majority of disputes that are mediated result in a 

settlement.  However, even if a full agreement is not reached, mediation 
can still be useful. Sometimes there is a partial settlement, leaving fewer 
issues to be resolved in follow-up mediation or trial. The parties can gain 
insight into the important issues  particularly the strengths and 
weaknesses of their case and make significant progress that will help 
them reach a settlement at a later time. Meeting face to face (or just with 
the mediator) and being allowed to vent feelings and explain positions 
often diffuses emotions, allowing the parties to resume a dialogue that’s 
more focused and productive. 
  
Mediators and Their Role 
  

Mediators are specially trained neutral third parties. Unless court 
ordered, the parties must agree on the selection of the mediator. Prior to 
the mediation, the parties are provided with biographical information on 
the mediator, including information on his or her experience, education 
and training. If any relationships exist that might be perceived as 
affecting the mediator’s impartiality, such relationships must be 
disclosed in writing. It is then up to the parties to decide if they want to 
proceed or select a different mediator.  All ADR. LLC® mediators 
subscribe to the Code of Ethics promulgated by the Kansas Supreme 
Court and those approved by the American Bar Association. 
  

The mediator’s role is to help the parties focus on what they need 
to reach agreement and explores innovative and creative solutions that 
are often overlooked. While meeting privately with each side, in what’s 
called a “caucus”, the mediator tries to identify any business or personal 
interests underlying their positions. The mediator often plays the role of 
“devil’s advocate”, helping parties examine the strengths and weakness of 
their case, and ensuring that they reflect on the consequences of not 
reaching an agreement.  The mediator’s “value-added” contributions to 
the effectiveness of the parties’ negotiations include facilitating the 
identification and transcending of barriers to agreement such as: 

• Unverified assumptions – Sometimes parties are simply 
wrong in what they think about an opponent’s motives, 
needs or objectives.  The mediator is often the first to identify 
this barrier, and can then help parties move beyond what 
was really an “artificial” roadblock. 

• Information deficits – Despite thorough formal discovery, 
certain key bits of data become lost in the shuffle, simple 
errors made in assembling information create confusion, or 
one party has sole possession of important information that 
could change the whole dynamic of the negotiation if it were 
shared with the other.  Mediation can be a “safe” place to 



parcel out this information in a measured way to test 
whether the other side will respond in a way that is 
productive to settlement. 

• Unproductive patterns of communication – There are times 
when both sides have been afraid to indicate their 
willingness to seriously explore settlement out of fear of 
“telegraphing weakness”.  Sometimes the press of litigation 
tasks has kept the parties from setting aside enough time for 
productive settlement discussions.  Mediation can create a 
“settlement event” where efforts to reach agreement are the 
sole focus. 

• Personal or Professional “Fireworks” – Occasionally parties – 
or even their lawyers – have trouble maintaining a business-
like environment, whether because of the intensity of the 
dispute, their history with each other or incompatible 
personal styles.  In these situations, the mediator may be 
able to deliver a message from one party to another and 
avoid the emotional baggage that might accompany an 
attempt to communicate directly. 

 
 
THE MEDIATION PROCESS 

Preparation for Mediation 
  

To familiarize the mediator with the case, the parties are asked to 
submit a Position Paper prior to the mediation session.  This document 
should include any information that might enhance the mediator’s 
understanding of the dispute: an explanation of the basis for parties’ 
positions on the disputed issues; a description of the important interests 
that lie beneath those issues; and a summary of the perceived barriers to 
settlement. The position paper will typically include a statement of the 
case, facts and background information, theories of recovery or defense 
and a breakdown on the issue of damages. This document is submitted 
in confidence and is not disclosed to the other side, unless the 
submitting party agrees that it would be beneficial.  Special rules 
regarding Position Papers can be developed for particular cases. 

  
The mediator typically does not need or want complete depositions 

or detailed supporting documents.  However, if a party intends to rely 
heavily on particular depositions, reports, contract provisions, or 
correspondence, then critical excerpts of such material should be 
appended to the Position Paper.  The complete documents should be 
available at the mediation for ready reference. 
  



The mediator’s contacts with each side prior to the mediation helps 
clarify issues and reviews the process.  In complex or multi-party cases, 
the preparation process may be somewhat more involved. Often in such 
cases the mediator will spend some time with the parties prior to the 
mediation, in person or by phone, deciding on a process design that will 
maximize the efficiency of the mediation session. The process may also 
be customized in cases where the needs or limitations of the parties 
would benefit from a different format. As the mediation materials are 
completed this is a good time to begin one of several conferences with the 
client.  In addition to an explanation of the process of mediation there 
may need to be some difficult conversations to be had.  In the same way 
that a lawyer tends to suffer from over optimism bias, the client will do 
so to a greater extent.  After months or years of thinking about their case 
they are intimately familiar with its strengths and consequently 
overvalue them.  To discount weaknesses is a natural human tendency. 
This presents an obstacle to effective resolution since the neutral 
observer will not share those biases.  As such counsel must walk a 
delicate line in de-biasing the client without undermining client 
confidence. 

 
It is a good practice to meet with the client on several occasions to 

discuss case factors, negotiation strategy and details of the process.  This 
will allow the client the opportunity to consider the valuation issues 
raised and begin to accept the implications, at least on some level.  This 
is best done by making a list of case factors that generically affect the 
value of similar cases.  Then counsel and the client can work together to 
discuss those case factors which are positive, neutral or negative.  
Effective counsel should be sure to inform the client of the strategies that 
will be followed to address the negative factors which will create 
problems at trial and at mediation.  At this point the client can be 
reminded that trials are highly uncertain events and it is extraordinarily 
difficult to predict whether the strategies identified to overcome case 
weaknesses will persuade all jurors (or the court) to render the desired 
verdict.  It is those risks and an appropriate acceptance of them that 
creates the climate and motivation to mediate and settle. Case valuation 
and negotiation strategy deserves several conversations.  Help the client 
determine the extent to which they are risk tolerant or risk averse.  If 
they like to gamble and can afford to lose that dictates a higher 
risk/higher reward negotiation strategy. 

 
Case valuation and negotiation strategy go hand in hand.  Provide 

the best information you can to the client about a range of values and 
probabilities of outcomes.  Then talk about what discounts may be 
necessary in order to secure a settlement.  In discussing a negotiation 
strategy, three numbers are important; first your opening offer, second 
your "target" and third the ostensible "walk away" number, a figure below 



which your client simply will not go, pending further information.  It is 
also useful to discuss the client's preference for risk and remind him or 
her that the other party may have sufficient resources that a loss here 
will not do them harm, your client is in a different situation.  “Frequent 
flyers” can play the odds and absorb the losses while the typical plaintiff 
has no such option.  Discuss a tentative plan for movement on offers 
during the session as a further comfort factor to the client.  
  
Who Should Attend the Mediation? 
  

The parties to the dispute, their counsel and in certain cases, 
consulting experts, should attend the mediation session. It is very 
important that participants in the mediation have authority to enter into 
a settlement or immediate access to someone who does. In the author’s 
experience, the single greatest cause of non-agreement at a mediation 
session is the absence persons with adequate negotiating authority. 
  

Those in attendance are expected to personally participate in the 
discussions by engaging in informal dialogue and information exchange.  
Much of the party participation will be in caucus with the mediator and 
counsel may request that certain areas of discussion be reserved for 
these private sessions.  
  
The Mediation Session 
  

While each case may differ somewhat depending on the 
circumstances, the mediator will typically begin the session by describing 
the nature and format of the process.  The parties will then review and 
sign an Agreement to Mediate. To provide structure for the mediation 
process, establish expectations and prevent surprises, the mediator will 
then lead a discussion on such matters as a schedule for the day; 
“ground rules” for participation so that the mediation process runs 
smoothly; the scope and nature of the authority of the parties to 
negotiate a settlement; and any constraints participants may have that 
might affect the way the process is managed.  The mediator will reaffirm 
the parties’ understanding that their goal in mediating is to reach 
agreement and commit the participants to use their best good faith 
efforts to settle the dispute in mediation if they can reach an agreement 
that serves their interests.   
  

Whether in joint session or in caucus, mediator will ask each party 
to provide a summary of their case. This presentation will generally 
include background information, key facts, disputed issues, and any 
previous settlement discussions.  
  
Confidential Caucusing  

http://www.mediate.com/burklandrum/pg43.cfm


  
After the joint session the mediator then begins a series of private 

meetings, or “caucuses”, with each side, usually beginning with the 
plaintiff. The mediator may not disclose anything a party has identified in 
caucus as “private” as to the other parties.  The objectives of caucusing 
are many, but three are most significant:    

• to give the mediator an opportunity to ask each side 
probing questions about its case, which parties might be 
uncomfortable answering in the presence of an opponent. 

• to give the mediator an opportunity to explore the 
conditions under which a party may exercise flexibility or 
modify its position. 

• to provide a confidential forum where the mediator can 
play the role of “devil’s advocate” regarding the parties’ 
positions, explore any business or personal interests 
which underlie those positions, and generate creative 
options for settlement.   

  
“Shuttle Diplomacy” 
  

The caucusing process continues with the mediator going back and 
forth between the parties, caucusing with each in an effort to narrow or 
eliminate issues, overcome barriers to momentum in the negotiation, 
exchange proposals, counter-proposals, narrow the gap that separates 
the parties, and perhaps even to help develop creative options for 
settlement.  In multi-party cases, the mediator will sometimes caucus 
with fewer than all the plaintiffs or defendants or third party 
plaintiff/defendants.  
  
Reconvened Joint Session 
  

On occasion, the mediator may suggest that reconvening  a joint 
session could be productive. 

   
Reaching Agreement 
 

The mediation process will continue until the parties agree to a 
resolution, agree to continue negotiations at a later date, or the mediator 
concludes or agrees that further mediation efforts will not be productive.  
Although results in a given case depend upon its specifics, the vast 
majority of cases mediated result in a settlement.  Sometimes an 
additional session may be necessary or the mediator may be able to 
facilitate a final resolution by follow-up telephone discussions.  In other 
cases, the parties may simply need time to re-evaluate their cases in view 
of the perspective gained in the mediation and will arrive at a settlement 
on their own shortly after the session.   



  
Form Of Settlement  
  

Kansas law, (K.S.A. 5-514) provides that a mediated agreement 
may be in writing, setting out the terms of the agreement. Accordingly, 
before leaving the site of the mediation, counsel for the parties 
(sometimes in consultation with the mediator) should draft for the 
signature of all parties at least a memorandum containing the essential 
terms of the agreement to ensure its enforceability. An agreement at civil 
mediation can be binding even though not reduced to writing but “ a 
verbal agreement is not worth the paper its written on.” Samuel 
Goldwyn. There is no substitute for a short bullet points memo signed by 
all parties and counsel, even though a more lengthy settlement 
agreement is contemplated. 
  
Mediator Fees And Expenses 
  

Before the mediation the parties are informed of the mediator’s 
charges and reimbursable expenses. The mediator’s hourly rate will 
apply to time spent in mediation as well as preparation time. Sometimes 
the parties prefer a per diem rate.  The parties divide equally the 
mediator’s fees and expenses unless they agree to a different 
arrangement. A portion of the fees may be required in advance of the 
mediation. 

 
Conclusion 

 
The practice of law is a demanding one.  Since so many cases 

settle and so few go to trial it is easy to become complacent about case 
resolution.  While it is a significant commitment of time and energy to 
properly prepare for mediation, this extra commitment will bring 
increased compensation for your client.  It's not just your ethical duty; 
it's the right thing to do.  You owe them nothing less than your best. 
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West's Kansas Statutes Annotated
Chapter 60. Procedure, Civil

Article 4. Rules of Evidence (Refs & Annos)
F. Extrinsic Policies Affecting Admissibility

K.S.A. 60-452a

60-452a. Dispute resolution; confidentiality

Currentness

(a) All verbal or written information transmitted between any party to a dispute and a neutral person conducting
the proceeding, or the staff of an approved program under K.S.A. 5-501 et seq., and amendments thereto, shall be
confidential communications. No admission, representation or statement made in the proceeding shall be admissible as
evidence or subject to discovery. A neutral person shall not be subject to process requiring the disclosure of any matter
discussed during the proceedings unless all the parties consent to a waiver. Any party and the neutral person or staff of
an approved program conducting the proceeding, participating in the proceeding has a privilege in any action to refuse
to disclose, and to prevent a witness from disclosing, any communication made in the course of the proceeding. The
privilege may be claimed by the party or the neutral person or anyone the party or the neutral person authorizes to
claim the privilege.

(b) The confidentiality and privilege requirements of this section shall not apply to:

(1) Information that is reasonably necessary to allow investigation of or action for ethical violations against the neutral
person conducting the proceeding or for the defense of the neutral person or staff of an approved program conducting
the proceeding in an action against the neutral person or staff of an approved program if the action is filed by a party
to the proceeding;

(2) any information that the neutral person is required to report under K.S.A. 38-2223, and amendments thereto;

(3) any information that is reasonably necessary to stop the commission of an ongoing crime or fraud or to prevent the
commission of a crime or fraud in the future for which there was an expressed intent to commit such crime or fraud;

(4) any information that the neutral person is required to report or communicate under the specific provisions of any
statute or in order to comply with orders of the court; or

(5) any report to the court that a party has issued a threat of physical violence against a party, a party's dependent
or family member, the mediator or an officer or employee of the court with the apparent intention of carrying out
such threat.

http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=NF96E1CD01F8811DE9E59BEA71169014E&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=N101250F01F8911DE9E59BEA71169014E&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(KSSTSC60ART4R)&originatingDoc=NC8943AD02A8811DEBCD787E88BFE7E73&refType=CM&sourceCite=K.S.A.+60-452a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1001553&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=N13229E301F8911DE9E59BEA71169014E&transitionType=DocumentItem&contextData=(sc.Search)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS5-501&originatingDoc=NC8943AD02A8811DEBCD787E88BFE7E73&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS38-2223&originatingDoc=NC8943AD02A8811DEBCD787E88BFE7E73&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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West's Kansas Statutes Annotated
Rules of the Supreme Court of Kansas

Rules Relating to Mediation

Sup.Ct.Rules, Rule 901

RULE 901. MEDIATION

Currentness

(a) Mediation under this Rule is the process by which a neutral mediator assists the parties in reaching a mutually
acceptable agreement as to issues of a dispute. The role of the mediator is to aid the parties in identifying the issues,
reducing misunderstandings, clarifying priorities, exploring areas of compromise, and finding points of agreement. An
agreement reached by the parties is to be based on the decisions of the parties and not the decisions of the mediator.

(b) An attorney may act as a mediator for multiple parties in a dispute if:

(1) The attorney-mediator clearly informs the parties of the attorney-mediator's role as a mediator including the
confidentiality of the process pursuant to K.S.A. 60-452a and they consent, in writing, to this arrangement;

(2) The attorney-mediator defines the legal issues to the parties only in the presence of all parties in the matter;

(3) The attorney-mediator advises and encourages the parties to seek independent legal advice before the parties execute
any settlement agreement drafted by the attorney-mediator;

(4) The attorney-mediator has not represented one of the parties beforehand in a matter that is the subject of the
mediation; and

(5) The attorney-mediator does not act on behalf of any party in court nor represent one party against the other in any
related matter. However, the attorney-mediator may act as an attorney for a party after the completion of the mediation
process if the subsequent representation is clearly distinct from the mediated issues.

(c) An attorney-mediator shall withdraw as mediator if any of the parties so requests, or if any of the conditions stated in
paragraph (b) are no longer satisfied. Upon withdrawal, the attorney-mediator shall not continue to act, in any capacity,
on behalf of any of the parties in the matter that was the subject of the mediation.

(d) An attorney acting as a mediator is not the legal representative of the parties and there is no attorney-client
relationship between the parties and the attorney-mediator.

http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=NDB7D3560B75611DE8187B1B32693FDA2&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=N97576510B85D11DE8AA4E01B72231942&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS60-452A&originatingDoc=N28AE5E10B90311DE88D7F0EAD4C8AF43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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(e) Nothing in this Rule restricts the activity of:

(1) attorneys representing clients in the negotiation process, or

(2) intermediaries, as defined by EC 5-20 of the Code of Professional Responsibility.

(f) In addition to the requirements of this Rule, an attorney involved in mediation of family disputes must comply with
the Kansas Standards of Practice for Lawyer Mediators in Family Disputes, an appendix hereto.

Judicial Council Comment

The Judicial Council added section (a) to Supreme Court Rule 901 because the members believed a definition of
mediation was necessary to distinguish mediation from other methods of dispute resolution, such as negotiation,
arbitration and conciliation. This definition is taken from K.S.A. 23-601, which provides for court-ordered mediation
in child custody cases.

Sections (b) and (c) are patterned after the Oregon disciplinary rule on mediation, which was recently adopted by the
Oregon Supreme Court. These sections set out the basic obligations of an attorney engaging in mediation.

Section (d) makes it clear that an attorney doing mediation is not acting as an attorney in a representative capacity and
no attorney-client relationship exists. This section eliminates the confusion in earlier ethical decisions, which erroneously
decided that attorneys could not engage in mediation because the attorney-mediator was representing both parties. (See
Silberman, Professional Responsibility Problems of Divorce Mediation, 16 Fam.L.Q. 107 [1982].)

The Judicial Council added section (e) because the members were concerned that the new rule on mediation may be
perceived as limiting the negotiation activities of attorneys representing clients in adversarial activities. Negotiating on
behalf of a client is distinct from mediating a dispute, because in mediation the mediator is not acting on behalf of either
party and the parties negotiate for themselves. Also, the rule does not apply to the role of a mediator or intermediary as
defined by the Code of Professional Conduct (EC 5-20) or the proposed Model Rules of Professional Conduct (Rule 2.2)
because these codes envision the mediator or intermediary acting as an attorney, representing clients. Again, in mediation,
as defined by this rule, the mediator is not acting as a representative and there is no attorney-client relationship.

Under section (f), attorneys who mediate family disputes must also comply with the more detailed Standards of Practice
for Lawyer Mediators in Family Disputes. The Judicial Council added this section to clarify the interrelationship between
the mediation rule and these Kansas Standards.

Sup. Ct. Rules, Rule 901, KS R MEDIATION Rule 901
State court rules are current with amendments received through August 15, 2016.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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West's Kansas Statutes Annotated
Rules of the Supreme Court of Kansas

Rules Relating to Mediation

Sup.Ct.Rules, Rule 903

RULE 903. ETHICAL STANDARDS FOR MEDIATORS

Currentness

PREFATORY COMMENT

Approximately three years ago, leaders of several organizations in the alternative dispute resolution (ADR) field
discussed the need to establish formal guidelines for the conduct of mediators. The American Arbitration Association
(AAA), the American Bar Association (ABA) and the Society of Professionals in Dispute Resolution (SPIDR) created
a joint committee to draft standards that would serve as a general framework for mediators. John D. Feerick, Dean of
the Fordham University School of Law, and a member of the AAA board, chaired the committee.

The function of the committee was to develop a set of standards to serve as a general framework for the practice of
mediation. The effort was a step in the development of the field and a tool to assist practitioners in it--a beginning, not
an end. The resultant Rule 903 developed primarily from the AAA/ABA/SPIDR efforts is intended to apply to all types
of mediation. It is recognized, however, in some cases the application of these standards may be affected by laws or
contractual agreements. Slight modifications to the AAA/ABA/SPIDR guidelines were made by the Advisory Council
on Dispute Resolution and the director in order to comport with current Kansas law and practice.

Rule 903 is intended to perform three major functions: to serve as a guide for the conduct of mediators; to inform
mediating parties; and to promote public confidence in mediation as a process for resolving disputes. The standards draw
on existing codes of conduct for mediators and take into account issues and problems that have surfaced in mediation
practice. They are offered in the hope they will serve an educational function and provide assistance to individuals,
organizations, and institutions involved in mediation.

Mediation is a process in which an impartial third party--a mediator-facilities the resolution of a dispute by promoting
voluntary agreement (or “self-determination”) by the parties to the dispute. A mediator facilitates communications,
promotes understanding, focuses parties on their interests, and seeks creative problem solving to enable parties to reach
their own agreement. These standards give meaning to this definition of mediation and are adopted as the standards for
any person mediating a court-connected case not excluded by Rule 902, or a case falling under K.S.A. 5-501 et seq.

(a) Self-Determination. A Mediator Shall Recognize Mediation Is Based on the Principle of Self-Determination by the
Parties.

Self-determination is the fundamental principle of mediation. It requires the mediation process rely upon the ability of
the parties to reach a voluntary, uncoerced agreement.

Comment

http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=NDB7D3560B75611DE8187B1B32693FDA2&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/KansasStatutesCourtRules?guid=N97576510B85D11DE8AA4E01B72231942&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006883&cite=KSRMEDTR902&originatingDoc=N29641980B90311DE88D7F0EAD4C8AF43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS5-501&originatingDoc=N29641980B90311DE88D7F0EAD4C8AF43&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)


Nichols, Patrick 10/4/2016
For Educational Use Only

RULE 903. ETHICAL STANDARDS FOR MEDIATORS, KS R MEDIATION Rule 903

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2

The mediator may provide information about the process, raise issues, and help parties explore options. The primary
role of the mediator is to facilitate a voluntary resolution of a dispute. Parties shall be given an opportunity to consider
all proposed options.

A mediator cannot personally ensure each party has made a fully informed choice to reach a particular agreement, but it
is a good practice for the mediator to make the parties aware of the importance of consulting other professionals, where
appropriate, to help them make informed decisions.

(b) Impartiality. A Mediator Shall Conduct Mediation in an Impartial Manner.

The concept of mediator impartiality is central to the mediation process. A mediator shall mediate only those matters
in which she or he can remain impartial and evenhanded. If at any time the mediator is unable to conduct the process
in an impartial manner, the mediator is obligated to withdraw.

Comment

A mediator shall avoid conduct that gives the appearance of partiality toward one of the parties. The quality of the
mediation process is enhanced when parties have confidence in the impartiality of the mediator.

When mediators are appointed by a court or institution, the appointing agency shall make reasonable efforts to ensure
that mediators serve impartially.

A mediator should guard against partiality or prejudice based on the parties' personal characteristics, background or
performance at the mediation.

(c) Conflicts of Interest. A Mediator Shall Disclose All Actual and Potential Conflicts of Interest Reasonably Known to
the Mediator. After Disclosure, the Mediator Shall Decline to Mediate Unless All Parties Choose to Retain the Mediator.
The Need to Protect Against Conflicts of Interest Also Governs Conduct that Occurs During and After the Mediation.

A conflict of interest is an association or relationship which might create an impression of possible bias. The basic
approach to questions of conflict of interest is consistent with the concept of self-determination. A mediator has a
responsibility to disclose all actual and potential conflicts reasonably known to the mediator and could reasonably be
seen as raising a question of impartiality. If all parties agree to mediate after being informed of conflicts, a mediator
may proceed with mediation. If, however, the conflict of interest casts serious doubt on the integrity of the process, the
mediator shall decline to proceed.

A mediator must avoid the appearance of conflict of interest both during and after mediation.

Comment

A mediator shall avoid conflicts of interest in recommending the services of other professionals. A mediator may make
reference to professional referral services or associations which maintain rosters of qualified professionals.

Potential conflicts of interest may arise between administrators of mediation programs and mediators and there may be
strong pressures on the mediator to settle a particular case or cases. The mediator's commitment must be to the parties
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and the process. Pressures from outside the mediation process should never influence the mediator to coerce the parties
to settle.

(d) Competence. A Mediator Shall Mediate Only When the Mediator Has the Necessary Qualifications to Satisfy the
Reasonable Expectations of the Parties.

Any person may be selected as a mediator, provided the parties are satisfied with the mediator's qualifications. Training
and experience in mediation, however, are often necessary for effective mediation. A person who offers herself or himself
as available to serve as a mediator gives parties and the public the expectation she or he has the competency to mediate
effectively. In court-connected or other forms of mandated mediation, it is essential mediators assigned to the parties
have requisite training and experience.

Comment

Mediators should have available for the parties information regarding their relevant training, education and experience.

The requirements for appearing on a list of mediators must be made public and available to interested persons.

When mediators are appointed by a court or institution, the appointing agency shall make reasonable efforts to ensure
that each mediator is qualified for the particular mediation.

(e) Confidentiality. A Mediator Shall Maintain the Reasonable Expectations of the Parties with Regard to
Confidentiality.

The reasonable expectations of the parties with regard to confidentiality shall be met by the mediator. The parties'
expectations of confidentiality depend on the circumstances of the mediation and any agreements they may make. A
mediator shall not disclose any matter that a party expects to be confidential unless given permission by all parties or
unless required by law or other public policy.

Comment

The parties may make their own rules with respect to confidentiality, or the accepted practice of an individual mediator
or institution may dictate a particular set of expectations. Since the parties' expectations regarding confidentiality are
important, the mediator should discuss these expectations with the parties.

If the mediator holds private sessions with a party, the nature of these sessions with regard to confidentiality should be
discussed prior to undertaking such sessions.

In order to protect the integrity of the mediation, a mediator shall avoid communicating information about how the
parties acted in the mediation process, the merits of the case, or settlement offers. The mediator may report, if required,
whether parties appeared at a scheduled mediation.

Confidentiality should not be construed to limit or prohibit effective monitoring, research, or evaluation of mediation
programs by responsible persons. Under appropriate circumstances, researchers may be permitted access to statistical
data and, with the permission of the parties, to individual case files, observations and interviews.
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(f) Quality of the Process. A Mediator Shall Conduct the Mediation Fairly, Diligently, and in a Manner Consistent with
the Principle of Self-Determination by the Parties.

A mediator shall work to ensure a quality process and to encourage mutual respect among the parties. A quality process
requires a commitment by the mediator to diligence and procedural fairness. There should be adequate opportunity for
each party in the mediation to participate in the discussions. The parties decide when and under what conditions they
will reach an agreement or terminate a mediation.

Comment

A mediator may agree to mediate only when he or she is prepared to commit the attention essential to an effective
mediation.

Mediators should only accept cases when they can satisfy the reasonable expectations of the parties concerning the timing
of the process.

A mediator should not allow a mediation to be unduly delayed by parties or their representatives.

Where appropriate, a mediator should recommend parties seek outside professional advice, or consider resolving their
dispute through arbitration, counselling, neutral evaluation, or other processes. A mediator who undertakes, at the
request of the parties, an additional dispute resolution role in the same matter assumes increased responsibilities and
obligations that may be governed by the standards of other professions.

A mediator shall withdraw from a mediation when incapable of serving or when unable to remain impartial.

A mediator shall withdraw from mediation or postpone a session if the mediation is being used to further illegal conduct,
or if a party is unable to participate due to drug, alcohol, or other physical or mental incapacity.

Mediators should not permit their behavior in the mediation process to be guided by a desire for a high settlement rate.

(g) Advertising and Solicitation. A Mediator Shall be Truthful in Advertising and Refrain from Promises and Guarantees
of Results.

(h) Fees. A Mediator Shall Fully Disclose and Explain the Basis of Compensation, Fees, and Charges to the Parties.

Parties should be provided sufficient information about fees at the outset of a mediation to determine if they wish to
retain the services of a mediator. If a mediator charges fees, the fees shall be reasonable considering, among other things,
mediation service, type and complexity of the matter, expertise of the mediator, time required, and rates customary in
the community. The better practice in reaching an understanding about fees is to set down arrangements in a written
agreement.

Comment
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A mediator who withdraws from a mediation should return any unearned fees to the parties.

A mediator should not enter into a fee agreement which is contingent upon the result of the mediation or amount of
the settlement.

Co-mediators who share a fee should hold to standards of reasonableness in determining the allocation of fees.

(i) Obligations to the Mediation Process. Mediators have a Duty to Improve the Practice of Mediation.

Comment

Mediators are regarded as knowledgeable in the process of mediation. They have an obligation to use their knowledge
to help educate the public about mediation; to make mediation accessible to those who would like to use it; to correct
abuses; and to improve their professional skills and abilities.

Credits
[Adopted February 16, 1996.]

Sup. Ct. Rules, Rule 903, KS R MEDIATION Rule 903
State court rules are current with amendments received through August 15, 2016.
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