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General Thoughts 
 
01. Know the Rules.  The most common ethics rules clump generally around Cs, Ds, and Fs: competence, 
confidentiality, conflicts, diligence, diminished capacity, duties, fees, former, and future clients.  To avoid 
ethical issues, avoid getting Cs, Ds, or Fs. 
 
02. Know where to find the Rules.  The rules are published at www.kscourts.org or hop direct to them at 
http://bit.ly/RK8GIO. 
 
03. Raise the bar.  Do not overlook the preamble to the Kansas Rules of Professional Conduct.  They are a 
remarkable “mission statement” for our profession. 
 
04. Aspire to be better than the Rules.  The Pillars of Professionalism affirm our shared goals to behave 
with civility, respect, fairness, and integrity.  The Pillars are available at http://1.usa.gov/UV8eKe.  (Lawyers 
are not the only ones responsible to “preserve the public trust” or to “guard and protect the role of justice 
in our society.”  Judges appear to be missing from the equation so perhaps it’s time to assemble Pillars of 
Professionalism for our judiciary as well?) 
 
05. Develop your business and management abilities.  The Kansas CLE Commission approves Law Practice 
Management credit for CLE.  The Kansas Bar Association has a Law Practice Management Section (as does 
the American Bar Association).  Even undergraduate and graduate schools including Washburn University 
are reaching out to assist lawyers in learning necessary business skills. 
 
Duties (Generally) 
 
06. Stay up and running.  Earthquakes, wildfires, floods, hurricanes, tornadoes, and terrorist attacks all 
threaten to disrupt a lawyer’s ability to function.  It’s during and after these events that our clients often 
need us most.  There are professional services which provide expert consulting and products like Agility 
Recovery (http://www2.agilityrecovery.com) and there are free, community based services from the Red 
Cross (http://readyrating.org) to help guide toward first steps free of charge. 
 
07. Stop multitasking.  Humans cannot do it.  An unknown sage has said, “Multitasking means screwing up 
several things at once.”  Study out how to delegate, how to organize for serial-tasking, and return your 
focus to your client.  Clients who know you’re focused on them complain less. 
 
08. Counsel your clients.  Rule 2.1 provides an opportunity for lawyers to candidly advise a client on more 
than the law.  Where appropriate, counsel clients on the moral, social, economic, and political factors 
relevant to their situation.  You’re not being nosy, you’re being ethical. 
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Rule 1.1 Competence 
 
09. Get used to Ethics 20/20.  Competence in technology is a component of Rule 1.1 duties.  See 
http://bit.ly/gDHFwX for more information.  See also Kansas’s implementation at http://bit.ly/1Of5sdO.  
 
10. Study why things (and lawyers) break.  Popular books like Atul Gawande’s Checklist Manifesto and 
more scholarly works like Operating at the Sharp End (http://1.usa.gov/1G7xNsW) help us to understand 
the research into how humans and systems fail despite our best efforts and provide some insights on how 
to ruggedize ourselves and our practices. 
 
11. Are you a software ninja?  As if legal competence were not enough of a challenge to obtain and retain, 
now you are expected to maintain technological proficiency as well.  See the new KRPC 1.1 and comments.  
Clients have fired the first shot in this struggle by developing proficiency audits to test how efficiently law 
firms can use Word, Excel, and Adobe Acrobat.  When Kia Motors tested outside counsel, not one of their 
firms could pass the audit.  Now that test has gone public and we may soon see it administered by more 
and more clients.  See http://legaltechaudit.com/ and http://bit.ly/19k6cbX.  Get training at 
http://www.newhorizons.com/ or http://lawtechpartners.com/. 
 
12. What does a data breach look like?  We like to imagine an army of state-sponsored hackers from China, 
North Korea, or Russia ruthlessly attacking our data to feed political and organized criminal aims.  While 
there certainly is a fair amount of that going on out on the Internet, most breaches are far more mundane.  
A lost USB key, a stolen laptop, a retired photocopier, a misconfigured Wi-Fi router, or a disgruntled 
employee are more likely scenarios.  The Open Security Foundation maintains an archive at 
http://datalossdb.org/ that gives a clearer picture of how data slips out of our private grasp into public 
disclosure.  Working through real-life scenarios on the site provides good practice in evaluating and 
answering risk observed in our firms and homes. 
 
13. The cloud is OK, stop asking.  Some lawyers have an irrational fear that migrating some or all of their 
data to online sources (the “cloud”) creates an ethical issue.  The amendments to the KRPC aimed at 
alleviating some of those concerns by making it clear in Rule 1.6 comments that reasonable care is the 
standard – the same standard for securing locally stored data.  To date, 19 states have reviewed the issue in 
formal opinions and all agree.  Using cloud providers is fine.  (See http://bit.ly/1rFSnwA.) 
 
14. Pegasus for lawyers.  If you have listened to Chief Justice Nuss at all over the past five years, then you 
have heard him talk about Project Pegasus.  He never misses an opportunity to mention it (though he never 
tells you how the story ended).  See http://www.kscourts.org/judicial-branch-review/.  The idea behind 
Pegasus was to conduct a review of court operations including a time study to measure how much time 
each staff member from clerk to judge worked on a matter. 
 
Lawyers can do the same thing and probably should.  Regardless of how you bill, a time study and a map of 
how a matter travels through your office is informative for locating bottlenecks, uncovering blind spots, and 
just plain figuring out how much a particular service costs you to provide.  Lean Six Sigma is one 
methodology for examining your processes and law firms have been exploring it for some time.  See 
http://tmsnrt.rs/1HeZhCq and http://bit.ly/1HeZqWL.  If the very notion of Lean Six Sigma turns you off, 
pick another methodology as there are plenty and most work in a similar fashion. 
 
15. Robots may steal your job.  Online dispute resolution is sliding out into mainstream use where 
customers don’t notice and aren’t minding the results.  For example, eBay utilizes a computer-driven logic 
tree to negotiate disputes between buyers and sellers.  If you are upset with the product as delivered, you 
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can initiate the dispute process and you and the seller are asked a series of questions which are then 
analyzed and condensed into a verdict.  These tools are also popping up in billing systems for corporate 
users to automatically renegotiate payment terms and settlements.  On the positive side for lawyers, some 
are figuring out how to create their own systems to provide clients legal services more economically and 
are discovering a spike in revenue as a result.  Start at http://bit.ly/1cWSl05 for an overview and then check 
out eBay’s API documentation if you’re interested in nitty-gritty details (http://ebay.to/1yPfNGE). 
 
Rule 1.3 Diligence 
 
16. Define your own terms – especially relating to diligence.  Explain in writing to a client when they can 
expect a call, response to email, or reply to their letters.  Give yourself leeway and do not rely on the client 
or the Disciplinary Administrator to define it for you. 
 
17. Adopt a time management strategy.  Pick one, there are plenty.  Do not rely on a strategy of simply 
working through whatever lands on your desk or rings your phone next.  I’m partial to Getting Things Done 
(GTD) by David Allen as it is both simple to implement and simple to follow.  The GTD Wikipedia page 
outlines the system and links to some alternatives: http://bit.ly/lz8Z. 
 
18. Create a disposable email account.  Create one or more accounts either on your own server or use 
Gmail, Yahoo, Outlook.com, etc. to establish email accounts you hand out to vendors, exhibitors, and 
salespeople.  Start pre-sorting your email by deciding who you give which address and keep your primary 
free for priority users. 
 
19. Get a Google Voice account.  Similar to disposable email, Google Voice gives you a single phone 
number but you can route calls to various other numbers based on who is calling.  Your child can call the 
number and your home, office, and mobile phones will all ring.  A vendor will call and none of your phones 
will ring and he’ll be given a voice mailbox.  http://bit.ly/obMhcy 
 
20. Control the Outlook mess.  Learning how to organize Outlook and manage rules (http://bit.ly/59yOhi) 
can work wonders for stress but there are even full-blown case management systems like Credenza 
available for Outlook (http://www.credenzasoft.com). 
 
Rule 1.4 Communication 
 
21. Don’t ignore or fear social media.  The use of social media has exploded and is changing virtually every 
conversation we have as a community from corporate advertising to politics.  Whenever the culture so 
heavily joins a new movement, lawyers should be excited to rush into the mix and shape the process.  
There are pitfalls, of course, but opportunity and obligation is far greater. 
 
22. Devil made me do it!  Too many lawyers (and judges) seem to think that social media creates an ethical 
risk.  For example, Judge Allred of Alabama used Facebook to ask followers to spread inappropriate and 
incorrect information about an attorney in a pending case.  He answered his misconduct saying, “…I want to 
caution everyone about the dangers of social media.”  Sorry judge, social media was just the forum you 
chose for comments that would be inappropriate in any setting.   
See http://1.usa.gov/1D8OdAA. 
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23. Plan on the small screen.  Pew studies indicate that 34% of Internet users go online with their cell 
phones mostly or all the time (http://pewrsr.ch/OotDJE).  Advertising, access, or informative content 
should be aware of this demographic.  Test your site for phone access. 
 
24. No one has won the browser wars.  There is a surprising amount of variety in the browsers used to 
access websites now.  Analytics for March, 2015 show access split among three major players (Internet 
Explorer, Chrome, and Firefox) with several versions of each in play.  The “other” category comprises 
another 20% of users.  (See http://bit.ly/1p3NrQX).  Be sure any developer you hire to put up a site does 
cross-platform testing to standardize and professionalize your appearance.  Test their work at sites like 
Browserling (https://www.browserling.com/) or Browser Shots (http://browsershots.org/). 
 
Rule 1.5 Fees 
 
25. Know your profession.  The 2012 KBA Economic Survey of Lawyers is out and is a wealth of information 
about our practice in our state.  Get it at: http://bit.ly/1G7BFdn. 
 
26. Learn tricks that get you paid.  Show everything you could have billed to clients and then line out items 
and create a discount.  Do a careful analysis of your time on a specific service and switch it from an hourly 
service to a flat rate.  Provide your client access to tools that they can do some of the representation tasks 
themselves and realize a cheaper price.  Experiment. 
 
Rule 1.6 Confidentiality 
 
27. Data breaches are a big deal.  Just about every lawyer gets drawn into data security laws and rules 
directly through statute or indirectly by representing covered clients who pass their obligations 
downstream.  It’s vital not only to know where and how you’re covered but also to professionally be 
engaged and ahead of the curve.  Our profession should not stand out as the lowest common denominator 
for data security. 27 Run a background check on a website.  Some websites can seem a bit shady – 
something’s just not right and you don’t want to risk picking up something nasty visiting it.  Remember, 
you’re responsible for anyone you let into your systems and client data that doesn’t belong there.  Using a 
tool like Virus Total (https://www.virustotal.com/) can scan the site to see if it shows up on any blacklists as 
a suspicious or dangerous site.  The site can also scan uploaded files for malware as a supplement to any 
internally operating malware detection software. 
 
28. Who’s been messin’ with your accounts?  Data breaches occur with some regularity and 2014 seemed 
to be a particularly rough year.  With tens of millions of accounts stolen, there’s a chance at least one of 
your online accounts was included.  Enter your email or user name to check to see if you’ve been “pwned” 
(https://haveibeenpwned.com/).  If any of your accounts were impacted, you’ll want to be sure to create a 
new password at the very least.  As a result of all those leaks in 2014, we have access to a big list to see 
what the most passwords were.  The top 25 compiled by SplashData are available here: 
http://bit.ly/1CeFjDX.  Do not use “123456” as it’s taken the top spot two years running. 
 
29. Picking good passwords is hard.  Virtually any password comprised of real words and eight characters 
or less is trivial to break with free software and limited skill.  As a result, the experts tell us to make our 
passwords longer, stranger, and more unmemorable.  The web comic XKCD attempted to tackle the 
problem of strong, human-memorable passwords at https://xkpasswd.net/s/ and even created a web tool 
to help create them.  Gibson Research provides an online tool that helps evaluate the quality of a password 
at https://www.grc.com/haystack.htm.  Even Edward Snowden of NSA leak fame has discussed password 
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selection with comedian John Oliver at https://youtu.be/yzGzB-yYKcc.  One of the benefits of a password 
manager is that most include a password generator.  Use it. 
 
30. Get a keychain for your passwords.  There are too many passwords in your life.  To cope, you probably 
choose really bad ones and ignore the fact that compromised passwords are part of many of the worst 
security breaches.  Just ask the NSA.  Using a password manager allows you to create very secure 
passwords for all your needs and then safely lock them up in a Top Secret, encrypted database.  Most are 
cross-platform (working on any smart phone or computer) and usually cheap or free.  Some to look at are: 
KeePass (http://keepass.info/), LastPass (https://lastpass.com/), or 1Password 
(https://agilebits.com/onepassword). 
 
31. Mind your redaction.  Redaction is the rule (Supreme Court Rules 122 & 123 and FRCP 5.2) but many 
lawyers simply forget.  Some try methods that do not work; do not use a Sharpie and then just photocopy if 
you’ve got a particularly nice photocopier).  Others use technology they don’t fully understand.  Adobe 
Acrobat redaction tools work but pasting whitespace or black lines won’t. 
 
32. I always feel like somebody’s watching me.  There are approximately 182 million smart phone owners 
in the United States and every single one of those phones has full video and sound recording together with 
still photo capability and most provide access to a customer’s intimate and private life and conduct.  
Coupled with high bandwidth Internet connections and social media, these phones can turn anyone into an 
on-the-scene reporter.  Police shootings, road rage, revenge porn, street riots are all disseminated far and 
wide at viral speeds.  We may have collectively “freaked out” about Google Glass but it was too late to the 
party to even be a drop in the ocean of video from amateur newsies. 
 
The prevalence of these devices also introduces significant security risks.  These issues can present Fourth 
Amendment issues (see Riley v. California, http://bit.ly/1DFCrA3).  The phones can create damaging 
security breaches (see http://gtnr.it/1o0W7p0 and http://bit.ly/16idZZ8).  Attacks on the data contained on 
phones and the systems the phones can access are significant and increasing (see 
http://1.usa.gov/1DFDv79 and http://bit.ly/1gv8VQG). 
 
33. Be a destroyer of worlds.  You often do not want the data you delete recoverable.  If you are clearing a 
USB key for reuse, donating a retired PC, or returning a leased photocopier, it’s important to make sure 
nothing can be recovered from the drive.  The freeware tool Darik’s Boot and Nuke (http://www.dban.org/) 
obliterates the data on most hard drives so it cannot be recovered by amateurs or professionals operating 
within a budget.  The related, commercial tool called Blancco 
(http://www.blancco.com/en/campaign/dban/) works on a broader range of hardware and provides a 
number of auditing features.  Securely deleting just one file or directory can be achieved with a host of free 
or cheap utilities (http://abt.cm/1OCEXdq). 
 
34. Who’s listening.  Amazon released a new gizmo early in 2015 which provides voice activated access to a 
variety of Internet services.  The device, Echo (http://www.amazon.com/oc/echo/), sits discreetly in a room 
and listens for commands prompting it to play music, look up facts on Wikipedia, or control various 
connected lights and appliances.  It is a real-life realization of the computer in Star Trek that’s always 
listening, always ready to respond.  What isn’t so clear yet is who might be listening on the other end.  Is 
Amazon tracking phrases and usage to market products?  If you casually mention dropping mustard on your 
tie, will your next visit to Amazon recommend stain removers?  Is the voice activation human-assisted in 
any way (like was tested with some e-readers)?  Yes, the Echo is a cool idea and I’ve even got mine.  Be 
aware of what you’re inviting into your home or office, however. 
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Rules 1.7 – 1.13 Conflicts, Current Clients, and Former Clients 
 
35. Ride the rainbow for office filing.  Develop and use a color code system with labels, folders, paper, etc. 
to give information at a glance about clients, their files, and potential conflicts.  Make sure your staff can 
accurately explain and identify true conflicts as well working with them to review and identify gaps. 
 
36. Know what’s happening in your office.  Sit with staff and walk through processes or try them out 
yourself.  Create and use checklists, color coding, and routing to provide redundancy to manual review.  Do 
not end up like the Alton attorney who was so out of touch with his office he sued himself or the Maryland 
attorney who read of his own disbarment after the fact. 
 
37. Stay in contact with current and former clients.  A clients matter may have ended or will end soon but 
you can stay in touch.  You can “advertise” to them getting their word of mouth referrals or their new 
business as it arises.  Do not be out of sight, out of mind. 
 
38. Be active in your community.  Most organizations and communities suffer a volunteer shortage and 
welcome a lawyer’s involvement.  Delivering meals for Meals on Wheels or running a fundraiser for PTO are 
ways lawyers change impressions about our profession and ways to tap into new clients and business. 
 
39. Be interesting and hang out with interesting people.  The MIT Media Lab teamed with the ABA 
Techshow this year for the first Legal Appathon.  Remotely distributed teams collaborated on a variety of 
brainstorm projects to tie technology with legal issues.  Entries this year included Take Down My Photo 
which would provide a platform for victims of revenge porn to use an online system to issue take down 
requests.  Another proposed a Code of Conduct for 3D printing to address intellectual property concerns.  
More information at http://bit.ly/1ID1NQi and http://bit.ly/1DyALoI.  
 
40. Doing good while doing your job.  Sure, you’re doing a good thing already being an attorney.  What if 
you could not only help your client but also a worthy charity while you worked?  Proof Finder is an 
electronic discovery tool that helps investigate and index data sets of up to 15 GB for just $100.00 per year.  
What’s unique about Proof Finder is that every dollar spent goes to Room to Read, a program combatting 
illiteracy in Asia and Africa.  See http://www.prooffinder.com/. 
 
Rule 1.15 Safekeeping 
 
41. Follow the money.  The current design of the eFlex electronic filing system significantly complicates 
reconciliation of firm accounts regarding docket fees and court costs.  When an attorney pays a filing fee by 
credit card or ACH payment, a receipt is generated which shows the statutory cost and case number.  
However, the credit card statement or bank statement will show the total of the statutory fee and the 
transaction charge so the amounts do not match.  Also, there is either no indication on the account 
statement of what case is associated with the fee or there is a transaction ID that does not match the 
receipt or other information available to the filer without intervention of the court. 
 
This issue is being worked out in late design but lawyers filing currently (mandatory in Douglas) have 
discovered considerable issues trying to reconcile accounts.  One example issue was an overcharge by the 
court to a filer.  The lawyer got a refund but no information was available to determine which court or case 
corresponded with the refund. 
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The Disciplinary Administrator acknowledges that the issue will necessitate some accommodation in the 
event of an audit to account for the gaps created by this issue. 
 
42. Rewards can be unrewarding.  If you practice in Missouri, you are instructed by the Missouri Office of 
Chief Disciplinary Counsel that you may not use a credit card that pays rewards – no cash back, no airline 
miles, no store points.  The Disciplinary Counsel is said to be prosecuting a Missouri attorney now on the 
very issue but declines to explain its theory of claim beyond suggesting it violates Missouri’s Rule 1.15. 
 
It should be noted that no other state appears to have this interpretation and the American Bar 
Association’s Center for Professional Responsibility observes that it is a unique position.  Missouri attorneys 
are encouraged to challenge and cajole the Disciplinary Counsel into explaining its position more fully as the 
office declines to communicate on the matter with a Kansas lawyer.  Contact Larry Zimmerman for what 
little information has been provided in various forums. 
 
43. Encryption is the Second Amendment of the Internet.  Love him or hate him, Edward Snowden 
provided a very detailed and disturbing picture of what the government collects about us and how it uses 
that information.  Powerful encryption tools are still believed to provide protection from intrusion which 
certainly should register with criminal lawyers.  (See http://bit.ly/1FFU5UQ.)  
 
Hiding your information behind encryption is an important tool to fulfill ethical duties as well.  Locking up 
data with encryption using tools like BitLocker (standard on several versions of Windows), FileVault (the 
standard on Mac OS), PGP (http://www.symantec.com/encryption/), TrueCrypt 7.1a 
(https://www.grc.com/misc/truecrypt/truecrypt.htm), or even Adobe Acrobat Pro 
(https://acrobat.adobe.com/us/en/products/acrobat-pro.html) can help you keep your confidences under 
Rule 1.6 and prevent the need to report any data breaches to the Attorney General under KSA 50-7a01 
through 50-7a04. 
 
44. The lost is found.  Deleting files or even formatting a hard drive does not always get rid of the data.  
Recovering a single file or even a whole hard drive is certainly possible.  For serious work with vital firm or 
client information, use a professional like Kroll (http://www.krollontrack.com/) or Data Analyzers 
(http://www.datanalyzers.com/).  Less important stuff may be recoverable with do-it-yourself tools like 
Recuva (https://www.piriform.com/recuva).  Recuva works nicely if your four-year-old accidentally deletes 
all your vacation photos from the camera’s SD card.  Really, I know. 
 
45. Keep an inventory.  It’s easy to forget what all we have installed on our network and machines.  This 
situation can create security issues from unpatched, forgotten software or newly installed, unauthorized 
apps.  It also creates a contingency planning issue if you don’t know what software’s in use and how to get 
to your licensing keys.  Now, you have Microsoft to worry about as they continue audits of smaller firms to 
verify all copies of server and PC operating systems and other software are legitimate.  (Yes, you agreed to 
that when you accepted the terms and conditions.)  Belarc Advisor has free and commercial products to 
help create an inventory of every machine (see http://www.belarc.com). 
 
Rule 1.18 Prospective Clients 
 
46. If you yawn during this CLE, you may be a terrorist.  The Transportation Safety  Administration has 
been using a program called SPOT for years to assist in screening airline passengers and flagging suspicious 
individuals for enhanced screening or worse.  There have always been some questions about the science 
behind the program itself as well as about how effectively low-level TSA agents apply it.  Now we actually 
have access to the checklist.  It’s a simple scoring system where certain behaviors are given point values.  
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Clock-watching, arriving late, and whistling are one point each.  Verbally expressing contempt for the 
screening process is a two-point ding.  If you do not respond to a command (in what time frame?), then 
that’s three points.  Score within the 4-5 point range and you’re getting special, selective screening.  It is 
unclear whether there’s anything approaching the sophistication of a Netflix, Google, or Amazon algorithm 
behind this or whether it’s just anecdotal evidence but the TSA has confirmed it is still in use.  See the SPOT 
scorecard at http://bit.ly/1MbUKUw. 
 
Rule 2.1 Advisor 
 
47. Print me a car.  The Motion Picture Association released an anti-piracy trailer back in 2004 which 
compared stealing a car with downloading movies prompting parodies suggesting we’d gleefully download 
a car too if we could.  Maybe we can (https://youtu.be/aMQJkkchTi4).  Printing 3D objects has arrived and 
is popping up in serious applications (rocket  parts at NASA - http://1.usa.gov/1E9URKS or law students 
printing handguns https://defdist.org/) .  Consumers aren’t left out of the fun either with numerous models 
available ranging from a few hundred to a few thousand dollars.  See http://amzn.to/1OGuuxF.  They’re 
being used to create cheap replacement parts for equipment, copy favorite toys or consumer goods, and 
even to assist in medical treatment (http://bit.ly/1yg816e).  There are even some attorneys suggesting that 
tired old trial tactics using 2D posters or video will soon be out-gunned with 3D printed exhibits to provide 
jurors new tactile ways of interacting with a case.  Cube is the new square. 
 
48. Wearable evidence.  There are approximately 3.3 million fitness trackers sold in the United States and 
the functionality is being incorporated rapidly into cell phones and even tablets.  All that data gives clear 
pictures on activity levels, travel habits, and health information for users.  An upcoming court case will be 
the first to attempt to use the information from such a tracker to help establish a plaintiff’s claim in a 
personal injury suit.  The data from such devices can likely be used just as easily for self-incrimination and 
will surely pop up in criminal cases as well.  (See http://theatln.tc/1F4yXag.) 
 
Rule 3.1 Meritorious Claims 
 
49. Watch where you put your signature.  There is at least one Kansas disciplinary case which resolved 
confidentially and which stood for the proposition that an attorney (Attorney B) who misses a mistake in a 
case made by a prior attorney (Attorney A) may be ethically liable under KRPC 3.1 for independent acts of a 
subsequent attorney (Attorney C) who relies on that review.  Apparently, Attorney B has an affirmative 
duty to correctly analyze his predecessor’s work so as to not mislead his successor.  That theory does not 
seem to make it into print either in ethics handbooks or case law from Kansas or other jurisdictions nor 
does any analysis of the related Rule 11 (KSA 60-211) come to such a conclusion.  Nevertheless, it’s a 
situation to be warned of and worth considering technology, procedures, and processes to find anomalies 
where other attorneys are involved.  I’d provide a link but the parties involved have, understandably, 
declined to become the public face of this issue considering the potential harm to their reputation and 
integrity. 
 
Rules 5.1 – 5.3 Supervision 
 
50. Watch your processes with a constant eye to improvement.  Washburn University School of Business is 
working with Washburn Law to teach attorneys tools like Lean Six Sigma that businesses have used for 
decades to improve and ruggedize processes.  One of the components of a Lean Six Sigma approach is 
called the DMAIC process – Define, Measure, Analyze, Improve, and Control.  Lawyers (and judges) often 
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skip the first four and jump directly to Control – here’s what I want to “fix” a problem.  A careful 
practitioner will study out the first four and be miles ahead.  More about DMAIC at: http://bit.ly/TO91WE. 
 
=================================== B O N U S ========================================= 
 
51. Procedural manuals are vital but make sure they’re useful.  Check your procedures manuals often 
against what you actually observe in a process.  Are they still aligned?  Is there new information for the 
process the manual doesn’t address?  Is staff too confused by the manual to follow it?  A surprisingly 
helpful update to the procedures manual is to write out processes as a recipe – use a recipe card and box if 
you’d like.  People actually have more familiarity with recipes and will fall into that instructive mode almost 
instinctually. 
 
52. I just want to feel you.  The very best written policies and procedures are little better than suggestion 
without some means of verifying they’re actually followed.  This little nugget of wisdom was demonstrated 
by a TSA case uncovered in April, 2015.  Two TSA agents were terminated (three months after their conduct 
was uncovered) for conspiring to allow fondling of passengers.  One screener would signal the other when 
an attractive passenger was approaching.  The co-conspirator would then enter the wrong sex into the 
scanning computer causing the computer to flag an anomaly.  The screener would then step forward to 
fondle the passenger inappropriately.  Interestingly, the TSA with access to multiple video camera angles, 
date and time stamps on systems, and full passenger manifests suggests it cannot locate the names of 
impacted individuals who might be willing to file a criminal complaint.  The lesson?  Test your processes.  
Look for work-arounds.  Audit results.  Read about the TSA issue at http://bit.ly/1b0zctC. 
 
53. Background checks may be necessary.  Pre-screening employees is often a service available for a 
nominal charge from payroll providers.  Independent background checks aren’t too expensive if you elect 
that route.  Using a background check helps screen candidates but also demonstrates best practices for any 
profession with fiduciary duties.  Do not stand out as the lowest common denominator profession. 
 
54. Netflix knows you’re leaving.  Algorithms drive commerce now.  Google uses them to figure out which 
links move to the top and which drift to obscurity on page two.  Amazon uses them to match your purchase 
of a garage door opener gear with a sensor that tells you when the door is up.  Netflix uses them to 
recommend the next TV series to feed your binge habit. 
 
Those algorithms can be adapted and reinvented in unusual ways.  For example, the Netflix algorithm has 
been adapted by an HR company to review employee records and tell management which employees are 
likely to bolt and when.  (See http://read.bi/1aq0icA.)  Algorithms show up in discovery production and 
analysis and even to track local politics (http://fiscalnote.com) and will continue shifting how we analyze 
cases including analyzing litigation strategies for maximizing settlement. 
 
Rule 7.1 – 7.4 Advertising 
 
55. Quote away.  Newark lawyer Andrew Dwyer posted favorable quotes about his abilities from judicial 
opinions.  One opinion noted he “is an exceptional lawyer, one of the most exceptional lawyers I’ve had the 
pleasure of appearing before me.”  Another opinion called Dwyer “a fierce, if sometimes not disinterested 
advocate for his clients.”  The state bar’s Committee on Advertising said his use of the quotes rather than 
the full opinion was inherently misleading in violation of ethics rules.  The 3rd U.S. Circuit Court of Appeals 
ruled in August, 2014 that Dwyer’s free speech rights were violated by the New Jersey disciplinary counsel.  
See http://bit.ly/1HMQQ0e. 
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56. Advertising should follow the markets.  Fewer younger customers listen to terrestrial radio, read print 
newspapers, or watch broadcast television.  Streaming Internet music and video and online news 
aggregators get the eyes and ears unless you plan on catering only to the 55 and older set.  The good news 
is that the cost of entry is dramatically lower – anyone can get a free YouTube account and start posting 
content.  The bad news is that it’s harder to attract broad attention so learning to locate and focus on niche 
audiences is more important than ever. 
 
57. Lawyers often fight battles over the last generation’s technology.  In the 2000s, companies would buy 
rights on search engines to the keywords of their competitors.  If, for example, Coke buys the keyword 
“Pepsi” from Google, then your Google searches for Pepsi will return Coke ad links at the top of the search 
page.  The litigation was hot and heavy until around 2013 when the Tenth Circuit really dealt a death blow 
to efforts to curtail the practice.  Now attorneys have hopped on board and are buying up competitor’s 
names and state bar associations are not pleased.  North Carolina even sanctioned a lawyer for the 
practice.  Not everyone agrees it’s so bad, however, and a movement is afoot to clarify it as an acceptable 
practice.  See http://onforb.es/1zHRllA for more about lawyers and competitive keyword advertising. 
 
58. Just delete me.  Getting rid of an online account and all the personal data that goes with it may not be 
as easy as asking.  Many sites hang on to everything you’ve ever done even after deactivating your account. 
Just Delete Me (http://justdelete.me/) provides a reasonably comprehensive list of online service providers 
and rates the difficulty encountered in deleting your information from each.  The site also aims to help 
users navigate the sometime hard to find links to delete an account and can even generate a random, fake 
identity for use in registering pseudo-anonymously. 
 
Rules 8.2 – 8.5 Integrity of the profession 
 
59. The judiciary is under a code of ethics as well as attorneys.  Our clients and our system require that 
judges “play fair” as well as attorneys and the Code of Judicial Conduct exists to ensure that.  The Code is 
at: http://bit.ly/10mqDlM.  The uncomfortable corollary to the existence of those rules is that we lawyers 
must hold them to those standards and our clients will be unable or unwilling to do so.  If a judge crosses 
the line, we’ve got to report.  How to report is available at: http://bit.ly/ZQClDS. 
 
60. The “Golden Rule” applies to complaints.  In his website section on what to do BEFORE filing a 
complaint, the Disciplinary Administrator “encourages frank discussion with your lawyer which often 
resolves the problem.”  Pick up the phone to any attorney or judge you suspect of unethical conduct and 
make an honest attempt to figure out if your perceptions are well-founded.  You will frequently discover 
information to which you weren’t privy and avoid involving either of you in the messy ethics process. 
 
61. Diminished capacity is a growing issue; be aware and ready to assist.  Capacity issues can be age-
related, a result of health problems, financial difficulty, addiction, or depression.  Familiarize yourself with 
KALAP (Kansas Lawyers Assistance Program - http://www.kalap.com) but jump in yourself for friends and 
colleagues as well. 
 
62. Ethics complaints are expensive – consider socking away some cash in preparation.  Complaints 
appear to be on the rise and they are not cheap.  Even if you’re right as rain, the attorney fees for 
defending against a complaint can easily approach $15,000 and disposition can take a year or more.  If you 
opt not to risk hearing, a diversion is an option but appears to cost between $1,000-2,000 additionally.  Add 
to that the costs of increased insurance rates or being dropped altogether.  The real cherry on top is that 
certain types of business clients may be permanently lost as they can be required by their own auditors, 
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insurers, or regulators to terminate counsel with a complaint or diversion.  To see sample billings from a 
Kansas case as well as a sample diversion, go to the ABA’s site at: http://bit.ly/JKuieP. 
 
63. Be very, very cautious when upsetting a judge.  Kansas is not one of the few states which allow ethics 
claims against a firm – we still hold to the rule that only an attorney may be disciplined.  However, that 
does not apply to actions of a court retaining jurisdiction under Rule 201(b) which allows “any court any 
such powers as are necessary to maintain control over proceedings conducted before that court.” 
 
In one case, the allegations of unethical conduct made about an attorney by a judge resulted in specialized 
appearance requirements and waivers for all attorneys of two different firms associated with the lawyer.  
The special requirements on members of the firms were applied to all attorneys over a course of five years 
without hue or cry from the judge’s colleagues.  Eventually, the judge was disciplined but only for the 
inconsistent manner in which he enforced the rules and questions about how he handled a recusal.  See 
http://bit.ly/1becjCt. 
 
In another case, a court filed a disciplinary complaint against an attorney.  The court supplemented the 
complaint with an order against all partners and associates of the attorney’s firm requiring unique 
appearances and ex parte evidentiary hearings.  The order stood for two and a half years before the court 
finally set it aside on motion by the attorneys re-attesting to their intent and ability to comply with the 
courts orders.  (Case is unavailable as covered under confidentiality of Rule 222.) 
 
64. Stop! Collaborate and listen.  The Kansas Supreme Court and many local district courts have 
successfully proven the value of collaborative problem solving in the legal system.  Electronic filing is one of 
the most readily available models for this method.  From beginning to middle (where we’re at now), all 
those with a stake in the system have had a seat at the table.  Our varied perspectives and aims reveal 
something about how to make efiling work but also reveal something about how our profession may have 
veered off course a bit.  The adversarial system we tout describes our clients’ relationship – not ours.  While 
they whoop it up in conflict, attorneys and judges work together to use the system to keep society in tact 
first, and let the parties have resolution second. 
 
65. Phone a friend.  If you run afoul of the Kansas Rules of Professional Conduct and land in the Disciplinary 
Administrator’s office, the immediate tendency is to go silent.  You want to tell no one out of 
embarrassment and an effort to keep things confidential.  The best bet is often to risk a few colleagues 
knowing your situation so they can assist your defense.  Very often, a case resolves quickly in a diversion 
where a complete dismissal would have been appropriate.  The disciplinary system anticipates such 
participation and assistance from the bar in Rule 207 (http://bit.ly/1aSHQcw) and Rule 203 
(http://bit.ly/1zME2QS). 
 
 
All links herein were tested on April 22, 2015.  It is the nature of the Internet that websites come and go 
and links to information break over time.  It is also the nature of the Internet that archives and copies of 
virtually everything mean some careful searching should uncover anything that goes missing. 
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